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Court of Appeals of the District of Columbia 


No. 5293. 


Marcus B. Matson, Appellant, 

vs. 

George Mackubin et al. 


a Supreme Court of the District of Columbia. 

i 

In Equity. No. 51513. 

i 

Marcus B. Matson, Plaintiff, 

j 

vs. 

j 

George Mackubin, G. Clem Goodrich, John Cj Legg, Jr., 
Auville Eager, Lawrence M. Simonds, Howard E. De- 
mutli, known as and by the firm name and sttle of Mac¬ 
kubin, Goodrich & Co., Defendants; Kortright Church, 
Manager of Mackubin, Goodrich & Co. 

i 

United States of America, 

' i 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Bill of Complaint for Accounting. 

Filed June 6, 1930. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 51513. 

Marcus B. Matson, Plaintiff, 


v. 

George Mackubin, G. Clem Goodrich, John C. Legg, Jr., 
Auville Eager, Lawrence M. Simonds, Howard E. De- 
muth, known as and bv the firm name and stvle of Mac- 
kubin, Goodrich & Co., Defendants; Kortright Church, 
Manager of Mackubin, Goodrich & Co. 

First. The plaintiff, Marcus B. Matson, a citizen of the 
United States, sues defendants and alleges: 

Second. That the defendants were on or before the first 
day of October, 1929, and now are a co-partnership with 
principal offices in the City of Baltimore, State of Mary¬ 
land, the said co-partnership being composed of the follow¬ 
ing members: George Mackubin, G. Clem Goodrich, John 
C. Legg, Jr., Auville Eager, Lawrence M. Simonds, and 
Howard E. Demuth. 

Third. That the business of defendants was in buving 
and selling stocks on the New York Stock Exchange and 
Baltimore Stock Exchange on margin or otherwise for such 
persons as should employ it. 

Fourth. That the main office of the defendants was at 
all times hereinafter mentioned in the City of Baltimore, 
the State of Maryland, and from its main office it conducted 
a branch office in the City of Washington, District of Colum¬ 
bia, and many other places, and had in its employ 
2 at all times hereinafter mentioned James Sloan and 
John Mothershed in charge of its Washington office. 
Fifth. That a long time before October 4, 1929, the plain¬ 
tiff entered into an agreement with Clark, Childs & Co., 
wherebv it was mutuallv agreed that Clark, Childs & Co. 
should act as plaintiff’s stockbroker and buy for him in the 
stock market such stocks as he should order bought, and 
buy and hold the actual stocks ordered by plaintiff, and to 
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i 

i 

keep the same on hand ready to deliver to plaintiff on his 
demand; or incase plaintiff ordered sale thereof t<ppromptly 
sell the same and promptly and honestly account for and 
pay over to the plaintiff upon said transaction after deduct¬ 
ing its commission and advances thereon; and that plaintiff 
on his part should deposit with Clark, Childs & 0o. in cash 
of, to wit, thirty percentum of market value of;all stocks 
bought by the Clark, Childs & Co. for him at his request, 
and allow Clark, Childs & Co. the commission provided 
under the rules of the New York Stock Exchange; and fur¬ 
ther in case of a decline in the market value of baid stock, 
to re-niargin the same whenever called upon t(> do so by 
the defendants. 

Sixth. That relying on this agreement plaintiff for a long 
time prior to October 4, 1929, deposited with Clhrk, Childs 
& Co. the amount of approximately $50,000.00 ip cash and 
duly and fully performed all the conditions precedent re¬ 
quired of him by said agreement, and Clark, Childs & Co. 
purchased for him various and sundry shares of jstock until, 
to wit, the 4th day of October, 1929, when defendants noti¬ 
fied this plaintiff by letter that the account formerly car¬ 
ried by him with Clark, Childs & Co., was;taken over 
3 bv the defendants; that the account at that time con- 
sisted of 800 shares of Packard Stock and! 200 shares 
of National Cash Register Stock costing $55,09^.00, by the 
payment of $33,300.45 to Clark, Childs & Co., at which time 
the equity of this plaintiff in the aforesaid stocks being 
$21,796.55. The stocks were margined in excess of the 
amount required by the defendants. The plaintiff always 
maintained a margin in excess of that required; by defend¬ 
ants during the entire time he was dealing in stocks on the 
New York Stock Exchange, with these defendants. That 
the plaintiff directed the defendants to purchase 200 shares 
of Standard Oil of New Jersey stock at $79.25 per share of 
total net cost of $15,890.00, which stock was purchased on 
October 11, 1929; directed the purchase of 100 shares of 
Standard Oil of New Jersey stock at $80.00 per share, a 
total net cost of $8,020.00 on October 15,1929; the purchase 
of 50 shares of Standard Oil of New Jersey stock at $70.12 
per share, a total net cost of $3,540.00. The 350 shares of 
Standard Oil of New Jersey costing the plaintiff the sum 
of $27,450.00, the defendants charging the regular commis¬ 
sion allowed bv the New York Stock Exchange land adding 


i 

I 
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the said commission to the cost of the stock. And it was 
further understood and agreed between plaintiff and de¬ 
fendants that all moneys deposited by plaintiff with de¬ 
fendants as margin, and margins aforesaid, should be 
received by the defendants in a liduciary capacity as plain¬ 
tiff’s broker and held as such for the protection of plain¬ 
tiff’s stock in defendants’ possession and be returned to 
plaintiff whenever the transaction was closed by sale of 
said stock or otherwise. 


Seventh . That shortly after the purchase of the 350 

4 shares of Standard Oil of New Jersev stock bv the 

* •* 

defendants as hereinbefore stated the market price 
of same declined on the New York Stock Exchange, and 
defendants made a call by letter dated October 24, 1929 
upon the plaintiff for more money as re-margins thereon, 
with which call the plaintiff promptly complied and fur¬ 
nished a certified check dated April 27, 1929, in the amount 
of $7,250.00, which was properly endorsed by the payee and 
given to the defendant to protect the interest of this plain¬ 
tiff in the 350 shares of Standard Oil of New Jersey stock. 

Eighth . That on or about the 28th day of October, 1929, 
the defendants had in their possession $18,632.95 in cash 
theretofore deposited with the defendants by the plaintiff 
as margin and re-margins on plaintiff’s stock bought for 
him by defendants and received by defendants in a fiduciary 
capacity as plaintiff’s broker as hereinbefore stated, all the 
property of the plaintiff. 

Ninth. That on or about the 29th day of October, 1929, 
without plaintiff’s knowledge or consent, and without any 
notice whatever to him, defendants wrongfully and fraudu¬ 
lently and with intent to cheat and defraud plaintiff sold 
300 shares of the said stock in its hands, and also wrong- 


fullv and fraudulently and with intent to cheat and defraud 
the plaintiff appropriated to its own use the sum of about 
$18,632.95. That the sale was not an actual sale, but was 
a purported sale, and not in conformance with Code of 
Laws of the District of Columbia, Sec. 869(d), and with 
the rule's and regulations of the New York Stock Exchange. 

Tenth. The plaintiff was notified on, to wit, the sixth 
day of November, 1929, that the 300 shares of stock of 
Standard Oil of New Jersey was sold at $56.00 with- 
5 out authority or authorization from this plaintiff to 
sell, at $56.00 per share or at any other amount or 
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amounts. Thereupon the plaintiff objected to the unwar¬ 
ranted sale and demanded an explanation from the defend¬ 
ants. The defendants failed to submit the name of the 
seller and purchaser of the stock as it is required so to do 
by the Code of Laws of the District of Columbia, Sec. 
869(d), and by the rules of the New York Stock Exchange. 

Eleventh. The plaintiff demanded of the defendants to 
deliver to him the 350 shares of Standard Oil of yew Jersey 
stock held by the defendants for plaintiff in accordance 
with said agreement under which they were purchased, the 
plaintiff offering to pay the amount of $8,817.50, and re¬ 
questing that the 350 shares of Standard Oil of New Jersey 
stock be turned over to the plaintiff, which the defendants 
refused to do. The plaintiff tenders and agrees; to pay the 
balance of $8,817.50, due on the aforesaid 350 shares of 
Standard Oil of New Jersey stock and demands the turning 
over to him of the stock purchased or like kind; and quan¬ 
tity of stock. 

Twelfth. That the plaintiff believing himself to be the 
owner of three hundred and fifty shares of stock of the 
Standard Oil of New Jersey continued to deal in the same 
stock purchased three hundred and fifty shares! more, and 
after having discovered that he was not the owner as he 
thought, sold the shares of stock purchased and sustained 
a further loss of $2,673.75. 

Thirteenth. The plaintiff does not have an adequate and 
complete remedy at law, as the damages are j not easily 
ascertained, and because of the trust relationship existing 
between the plaintiff and defendants. 

Wherefore, the premises considered, the plaintiff 
prays: 

6 One. That process may issue against the defend¬ 

ants and each of them commanding their appear¬ 
ance herein and answer to this Bill of Complaint. 

Two. That if the defendants hereto respectively shall 
not file answers or in answering should fail to state fully 
the matters and things relevant to the plaintiff’s jright here¬ 
in concerning which the plaintiff is without full information, 
that the plaintiff may have discovery of the defendants, 
and the defendants be required to answer such: interroga¬ 
tories as may be filed herein. 

Three. That the amount justly and lawfully due from the 
plaintiff to the defendants may be ascertained by this 
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Honorable Court, and to this end that all necessary in¬ 
quiries be made and accounts stated under its direction. 

Four. That the defendants be decreed to deliver three 
hundred and fifty shares of stock of Standard Oil of New 
Jersey purchased for and under his order, or like shares. 

Five. That Plaintiff have personal decree against de¬ 
fendants for losses sustained through the fraud perpetrated 
and misrepresentation made to plaintiff inducing him to con¬ 
tinue trading. 

Six. That this plaintiff may have such other and further 
relief or decree in the matter as to this Court may seem 
just and proper. 

MARCUS B. MATSOX. 

ALFRED CERCEO, 

Attorney for Plaintiff. 


District of Columbia, ss : 

Marcus B. Matson, being duly sworn, deposes and says 
that he is the plaintiff in the within action; that lie has read 
the foregoing Bill of Complaint, and knows the contents 
thereof; that the same is true to his own knowledge, except 
as to the matters therein stated to be alleged on information 
and belief, and that as to those matters he believes it to be 
true. 

MARCUS B. MATSOX. 


Subscribed and sworn to before me this (> dav of June, 
1930. 

LOU II. CADARR, [seal.] 

Notary Public. 

7 Original 

In the Supreme Court of the District of Columbia. 

Sub pern a. 

Issued June 6, 1930. 

# * * iff iff iif iff 


The President of the United States to [Mackubin, Goodrich 
& Co.]* 1508 II St. X. W. Serve: Kortright Church, 
Manager, Defendant. Greeting: 

You are hereby commanded to appear before the Su¬ 
preme Court of the District of Columbia to answer a bill of 

[♦Words and tijmros enclosed in brackets erased in copy.] 
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complaint (or petition) exhibited against you in the said 
Court in a suit in Equity by the above-named plaintiffs, and 
to further do and receive what the said Court shall have 
considered in this behalf; and hereof fail not.! 

Witness, The Honorable Wendell P. Stafford, Senior 
Justice of said Court, this 6 day of June, A. 1C 1930. 

FRANK E. CUNNINGHAM, 

[seal.] I Clerk. 

By J. W. GARDNER, Jr;, 

Assistant Clerk. 

ALFRED CERCEO, j 

Attorney. 

I 

Note.— The defendant is required to file his answer or 
other defense in the (Jerk’s office on or before the twentieth 
day after service, excluding the day thereof; otherwise, the 
bill may be taken pro confesso. 


31 a rsh at 7 s Retu rn. 

Served a copy of the bill of complaint or petition and this 
subpoena to answer on Kortright Church, Manager, per¬ 
sonally, 6-6-30. 

EDGAR C. SNYDER, 

U. S. Marshal. 
By HARRY C. ALLEN, 

Deputy Marshal. 


8 Motion to Quash Subpoena and Return on Kortright 

('h u rch, Ma n ager. 

i 

Filed July 1, 1930. j 

| 

# # # # # # | # 

j 

Come now the defendants, George Mackubin, G. Clem 
Goodrich, John C. Legg, Jr., Auville Eager, Lawrence M. 
Simonds and Howard E. Demuth, trading ajs Mackubin, 
Goodrich & Co., appearing specially for the purpose of this 
motion and for no other purpose whatever, by their attor¬ 
neys, Peelle, Ogilby and Lesh, who appear herein for said 
defendants specially for the purpose of this motion and for 
no other purpose whatever, and move the Court to quash 
and vacate the subpoena issued herein June 6, 1930, directed 
to Kortright Church, as Manager, and the return of the 
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Marshal of service on said Kortright Church, as Manager, 
and for ground of this motion call to the attention of the 
Court: 

1. As appears from the bill of complaint, these six de¬ 
fendants are the onlv defendants to this suit. 

•> 

2. These defendants are sued as individuals trading as a 
partnership and the said subpoena does not purport to be 
issued to any individual defendant but to a person described 
therein and in the caption of the bill of complaint as man¬ 
ager of the partnership. 

3. The issue of said subpoena and its return are appar¬ 
ently intended to give color of service upon and jurisdiction 
over the partnership Mackubin, Goodrich & Co., as though 
said partnership were a foreign corporation, pursuant 
to Section 1537 of the Code of Law for the District of Co¬ 
lumbia, but are not authorized bv said section nor bv anv 
provision of law in force in the District of Columbia, in 

a suit against the members of a partnership. 

9 4. If any effect were attempted to be given to the 

said subpoena and return by way of assumption by 
the Court in this cause of jurisdiction over the matters 
and things complained of in the bill of complaint, and re¬ 
lief as prayed were granted the plaintiff, these defendants 
would be deprived of their property without due process of 
law eontrarv to the Constitution of the United States. 

PEELLE, OGILBY & LESH, 

Bv PAUL E. LESH, 

Attorneys, Appearing Specially for the 
Purpose of This Motion and Xone Other. 


10 


Original. 


In the Supreme Court of the District of Columbia. 


Subpoena . 

Issued July 7, 1930. 

* * * # # # # 

The President of the United States to Peelle, Ogilby & Lesh, 
Paul E. Lesh, attorneys for the defendants, Defendant. 
Greeting: 

You are hereby commanded to appear before the Su¬ 
preme Court of the District of Columbia to answer a bill of 
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complaint (or petition) exhibited against you ilk the said 
Court in a suit in Equity by the above-named plaintiff, and 
to further do and receive what the said Court shall have 
considered in this behalf; and hereof fail not. 

Witness, The Honorable Chief Justice of said Court, the 
7 dav of July, A. D. 1930. j 

FRANK E. CUNNINGHAM, 

[seal.] ! Clerk. 

By J. W. GARDNER, Jr., j 

Assistant Clerk. 


ALFRED CERCEO, 
Attorney. 


Note.— The defendant is required to file his answer or 
other defense in the Clerk’s office on or before the twentieth 
day after service, excluding the day thereof; otherwise, the 
bill may be taken pro confesso. 

i 

Marshal’s Return. 

Served a copy of the bill of complaint or petition and this 
subpoena to answer on above named Peelle, Ogiljby & Lesli, 
Defendants, by serving Paul E. Lesli, attorney for the de¬ 
fendants, personallv, 7-7-30. ! 

EDGAR C. SNYDER, 

U. S. Marshal. 
By HARRY C. ALLEN, 

Deputy Marshal. 

11 Motion to Quash Subpoena and Return on \Peelle , 

Ogilby & Lesh. 

Filed July 9, 1930. I 

i 

# # # * * * i * 


Come now the defendants, George Mackubih, G. Clem 
Goodrich, John C. Legg, Jr., Auville Eager, Lawrence M. 
Simonds and Howard E. Demuth, trading as| Mackubin, 
Goodrich & Co., appearing specially for the purpose of this 
motion and for no other purpose whatever, by their attor¬ 
neys, Peelle, Ogilby & Lesh, who appear herein for said de¬ 
fendants specially for the purpose of this motion and for no 
other purpose whatever, and move the Court to quash and 
vacate the subpoena issued herein July 7^ 1930, j directed to 


i 


i 
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“Peelle, Ogilby & Lesh—By serving Mr. Paul E. Lesh, Per¬ 
sonally^, and the return of the Marshal of service on said 
Paul E. Lesh, and for ground of this motion call to the at¬ 
tention of the Court: 

1. As appears from the bill of complaint, these six de¬ 
fendants are the only defendants to this suit. 

2. These defendants are sued as individuals trading as 
a partnership and the said subpoena does not purport to be 
issued to anv individual defendant but to the attornevs who 
have appeared herein only specially for the purpose of the 
motion to quash heretofore made herein. 

3. The issue of said subpoena and its return are appar¬ 
ently intended to; give color of service upon and jurisdic¬ 
tion over the partnership Mackubin, Goodrich & Co., as 
though said partnership were a foreign corporation, pur¬ 
suant to Section 1537 of the Code of Law for the District 
of Columbia, but are not authorized bv said section nor bv 
any provision of law in force in the District of Columbia, 

in a suit against the members of a partnership. 

12 4. If any effect were attempted to be given to the 

said subpoena and return by way of assumption by 
the Court in this cause of jurisdiction over the matters and 
things complained of in the bill of complaint, and relief as 
prayed were granted the plaintiff, these defendants would 
be deprived of their property without due process of law 
contrarv to the Constitution of the United States. 

PEELLE, OGILBY & LESH, 
Bv PAUL E. LESH, 

Attorneys Appearing Specially for lhe 
Purpose of This Motion and Xone Other. 

Order Quashing Subpoenas and Returns. 


Filed July 11, 1030. 


This cause came on to be heard upon the motions of the 
defendants, appearing specially herein by their counsel for 
the purpose of these motions, to quash and vacate the sub¬ 
poena issued herein June 6, 1930, directed to “Kortright 
Church, as Manager,” and the subpoena issued herein July 
7, 1930, directed to “Peelle, Ogilby & Lesh—by serving Mr. 
Paul E. Lesh, Personally”, and the returns of the Marshal 
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of service of said subpoenas, and was argued ;by counsel 
said defendants and for the plaintiff, and upon' considera¬ 
tion thereof, it is by the Court this 11th day of ;July, 1930, 
Ordered that said motions be granted and that said sub¬ 
poenas and returns of the Marshal thereon be quashed and 
vacated and for naught held. 

JENNINGS BAILEY, 

| Justice. 

13 Plaintiff notes appeal to Court of Appeals, Bond 
$100; cash $50.00. 

JENNINGS BAILEY, 

i Justice. 

Submitted bv: 

PAUL E. LESH, j 

Attorney Appearing Herein Specially for 
the Purpose of These Motions. i 

j 

Form satisfactory. ! 

ALFRED CEE CEO, I 

Attorney for Plaintiff. j 

j 

Memorandum. j 

i 

i 

i 

July 30, 1930.—Undertaking on Appeal approved and 
filed. | 

Assignments of Error. 

i 

Filed July 30, 1930. j 


* 


* ! 


Now comes the plaintiff and assigns for errors: 

1. The court erred in granting the motion to quash the 
subpoena and return on Kortright Church, as manager, 
because the partnership was holding the manager out to 
the public as their agent and were estopped from denying 
the right of the plaintiff to obtain service on the partner¬ 
ship by having service made on the manager, j 

2. The court erred in granting the motion t!o quash the 
subpoena and return on the attorneys because! the defend¬ 
ants although maintaining and operating an office in the 
Citv of Washington, District of Columbia, attempt to ob- 
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tain all the benefits and none of the liabilities for their 
wrongful acts. 

ALFRED CERCEO, 
Attorney for Plaintiff. 

14 Designation of Record. 

Filed July JO, 1930. 

#*#***:# 


The plaintiff having perfected an appeal to the Court 
of Appeals of The District of Columbia, in the above en¬ 
titled cause, the Clerk of this Court is requested to kindly 
prepare and make part of this transcript of record on 
appeal in the cause the following papers: 

1. Original Bill of Complaint filed, June 6, 1930. 

2. Motion to quash subpunia and return on Kortright 
Church, manager. 

3. Motion to quash subpoena and return on Peelle. 
Ogilby & Lesh, Service being had on Paul E. Lesh, Per¬ 
sonally. 

4. Decree quashing Service, signed July 11, 1930. 

5. Memo: Appeal of plaintiff, noted in open Court and 
undertaking on appeal fixed. 

G. Bond undertaking on appeal filed July 30, 1930. 

7. Assignment of Errors. 

8. This designation. 

ALFRED CERCEO, 
Attorney for Plaintiff. 

Further Designation of Record. 

Filed August 4, 1930. 


• # * * # =* # 


The Clerk of the Court will please include in the record 
on appeal in addition to matter requested in the prior des¬ 
ignation of the record, the following: 

15 1. Subpoena issued on June 6, 1930, to Kort right 

Church, manager, and the return of the Marshal 
thereon. 
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2. Subpoena issued July 7, 1930, directed! to Peelle, 
Ogilby & Lesli, by serving Paul E. Lesli, personally, and 
the return of the Marshal thereon. 

ALFRED CERCEO, 
Attorney for Plaintiff . 

16 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 15, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 51513 in Equity, wherein 
Marcus B. Matson is Plaintiff and George Mackubin et al. 
are Defendants, as the said remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe mV name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of September, 1930. | 

i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

i 

Indorsed on cover: District of Columbia Supreme Court. 
No. 5293. Marcus B. Matson, Appellant, vs. George Macku¬ 
bin et al. Court of Appeals, District of Columbia. Filed 
Sep. 15, 1930. Henry W. Hodges, Clerk. 


(6043) 


i 

i 

j 

j 

i 

i 


I 

i 


i 

i 

I 


i 

i 




F1LEJ0 

tECKfc*" 



IN THE 


CLEKK. 


Court of Appeals of % 
Siatrirt of (Enlranhta 


April Term, 1930 


No. 5293 


MARCUS B. MATSON, APPELLANT, 

" • * ^ 

vs. 

GEORGE MACKUBIN, G. CLEM GOODRICH, 
JOHN C. LEGG, JR., ET AL. 


BRIEF FOR THE APPELLANT 


Alfred Y. Cerceo, 
Attorney for Appellant. 




















IN THE 


i 

(Eourt nf Appeals of tty? 
IBtHtnrt nf (Cnlumbta ! 


April Term, 1930 

No. 5293 


MARCUS B. MATSON, APPELLANT, 

VS. \ 

| 

GEORGE MACKUBIN, G. CLEM GOODRICH, 
JOHN C. LEGG, JR., AUVILLE EAGER, LAW- 
RENCE M. SIMONDS, HOWARD E. DEMUTH, 
KNOWN AS AND BY THE FIRM NAME AND 
STYLE OF MACKUBIN, GOODRICH & CO., AP¬ 
PELLEES. 


BRIEF FOR THE APPELLANT j 

i 


STATEMENT j 

i 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, sustaining a mo¬ 
tion to quash Subpoena and Return on Kortright 


1 


Church, Manager, and on the attorneys of the defend¬ 
ants. 


The partnership firm of Mackubin, Goodrich & Com¬ 
pany is engaged in the business of buying and selling 
stocks on the Xew York Stock Exchange, and the Bos¬ 
ton Stock Exchange, on margin or otherwise, for such 
persons as should employ it. The firm with principal 
offices in Baltimore, Maryland, maintains branch of¬ 
fices in cities of several other states. The partners of 
the firm reside and personally conduct the firm busi¬ 
ness in Baltimore, Maryland, and onlv such other 
places as require their presence for purposes of trad¬ 
ing in stocks on an exchange, to wit, Xew York, and 
Boston. The firm is represented, and the firm busi¬ 
ness is transacted in the various branch offices by 

m/ 

managers or agents, to whom the non-resident part¬ 
ners have delegated their power and authority to do 
all that is necessary to successfully transact the part¬ 
nership business in these various jurisdictions. The 
firm of Mackubin Goodrich & Company maintains a 
branch office in Washington, D. C., and has held out 
to the public Kortright Church and others as manager 
of the firm with all of the aforesaid authority. 


The plaintiff, before the account was arbitrarily 
transfered to the defendants had been trading with the 
firm of Clark, Childs & Co., and had deposited with 
that firm the amount of approximately $50,000.00, to 
transact his business and alwavs maintained a margin 
greater than was required by the rules of the Stock 
Exchange and of the broker. 


The plaintiff was notified on to wit the 4fh day of 
October 1929, that the account he had been! carrying 
with the firm of Clark, Childs & Co., had been taken 
over by the defendants, Mackubin & Goodrich, et al, 
and that the account consisted of 800 shares! of Pack¬ 
ard Stock and 200 shares of National Cash! Register 
Stock, of a total value of $55,096.00, in which the 

I 

equity of the plaintiff in the stock was $21,796.55. At 
the time the defendants took over the account, the 
stocks were margined in excess of the amount required 
by the defendants and at all times subsequent main¬ 
tained margin in excess of that required. j 


Defendants Mackubin and Goodrich et jal, were 
directed to purchase 200 shares of Standard Oil 
of New Jersey stock at $79.25, per shared a total 
cost of $15,890.00, which order was executed on 
the lltli day of October 1929; directed to purchase 
100 shares of Standard Oil of New Jersey!stock at 
$80.00, per share costing $8,020.00, which oi*der was 
executed on the 15th day of October 1929 ;j directed 
to purchase 50 shares of Standard Oil of New Jersey 
Stock at $70.12 per share, total of $3,540.00. The total 
cost of the 350 shares being $27,450.00, the defendants 
charged the regular commission allowed by ^he New 
York Stock Exchange, charging it to the cost of the 
stock. 


It was understood between the plaintiff and the de¬ 
fendants that the stock was held by the defendants 
for the sole use and benefit of the plaintiff. 
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After the purchase of the 350 shares of stock of the 
Standard Oil of New Jersey, that is on the 24th day 
of October 1929, the defendants, requested additional 
margin. Thereupon a certilied check in the amount of 
$7,250.00, was duly indorsed and turned over and col¬ 
lected bv the defendants. On the 28th dav of October 

* i * 

1929, the defendants had in their possession the 
amount of $18,632.95, of a total amount due of $27,- 
450.00, or $8,817.05, less than the total cost of the 350 
shares of stock. Despite all of the above the defend¬ 
ants “bucketed” the order violating Sec. 869(d), of 
the Code of Laws of the District of Columbia. The 
plaintiff, never requested the defendants to sell the 
stock, and never ratified the acts of the defendants. 
Immediatelv after knowledge of the acts of the defend- 
ants came to him he disaffirmed it entirely. The plain¬ 
tiff tendered the balance due on the 350 shares of 
stock and demanded that they be delivered to him, 
which was refused. Plaintiff also sustained an ad¬ 
ditional loss of $2,673.75, through the fraud of the de¬ 
fendants. 


The bill prays for specific performance that the 350 
shares of stock be turned over to the plaintiff, account¬ 
ing and damages for the loss sustained. 


The Court upon application of the defendants to 
quash service granted the motion, pages 10 and 11 of 
the record. Plaintiff noted an appeal from the said 
order. 
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FACTS ARE ADMITTED 


Inasmuch as the case was before the court pn mo¬ 
tion to quash service, all material traversable allega¬ 
tions well pleaded in the bill and all fair and reason¬ 
able inferences therefrom are to be taken as admitted 
and true for the purpose of the disposition of this case. 

i 

i 


ASSIGNMENT OF ERROR 

i 

No. I j 

i 

i 

THE COURT ERRED IN GRANTING THE MO¬ 
TION TO QUASH THE SUBPOENA AND RE¬ 
TURN ON KORTRIGIIT CHURCH, AS MANA¬ 
GER, BECAUSE THE PARTNERSHIP WAS 
HOLDING THE MANAGER OUT TO TH0 PUB¬ 
LIC AS THEIR AGENT AND WERE EST0PPED 
FROM DENYING THE RIGHT OF THE PLAIN¬ 
TIFF TO OBTAIN SERVICE ON THE PARTNER¬ 
SHIP BY HAVING SERVICE MADE ON THE 

MANAGER. I 

| 

I 

i 

The Court erred in granting the motion tp quash 
the subpoena and return on Kortright Church, as 
manager, because the partners were holding the man¬ 
ager out to the public as their agent and were there¬ 
fore, estopped from denying the right of the plaintiff 


I 

i 
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to obtain service on the partnership, by having service 
made on the manager. 


The general rule is to require service on eaeli part¬ 
ner before the partnership can be held. Romona 
Oolitic Stone Co., vs. Bolger, et al, 179, Fed. 979. 


The instant case is not one of the ordinary partner¬ 
ship, and the general rule does not apply. The part¬ 
nership in this case established and maintained an 
office in the City of Washington, District of Columbia, 
and a great many other places as well. The main or 
principal office being in the City of Baltimore, Mary¬ 
land. The partners are not distributed throughout 
the various offices because of the number of offices and 
the small number of partners, therefore a manager is 
established in each office and held out to the public as 
authorized by the partners to transact all necessary 
business for the partnership. The “customer’’ deals 
only and through the manager. The partners received 
through the manager commissions earned from the 
trading of the “customer”. Yet when losses are sus¬ 
tained through the acts of the manager and suit is 
filed the partners seek to avoid liability by making the 
plea that the partners must be served personally, this 
is made regardless of whether dealings were had with 
the partners or not; they overlook entirely that they 
profited by the acts of their representatives. 
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i 

i 


ABILITY TO RECEIVE SERVICE NOTj CON¬ 
FERRED BY EXPRESS AUTHORITY 

i 

i 

A partnership is virtually an association operating 
in a certain locality and holding itself out to the public 
as such and requesting its confidence and business, 

i 

through its agents or representatives. After a per¬ 
son has dealt with the partnership through the agent 
or representative over a period of time and then dis¬ 
covers “fraud” the partners seek to retain th|e profits 
through some technicality, this fact of not desiring 
to assume liability if the profits were earned! through 
the fraud of the agent or representative was never 
disclosed to the “customer” until after suit j was in¬ 
stituted. 


In the case of the Pacific Typesetting Co.^ vs. In¬ 
ternational Typographical Union, 125 Washington, 
273, 216 Pacific 358, it was held that service on agent 
of foreign labor union, one appointed by a labor union 
to secure within a particular state satisfactory work¬ 
ing conditions and pay for its members of the union, 
is its agent within the meaning of a statute permitting 
service on an agent representing a foreign association 
doing business within the state. While of bourse a 
specific statute was involved in the instant case, our 
statute is somewhat similar. 

i 

i 


i 

i 
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THEORY OF ESTOPPEL APPLIES 


The federal Courts have recognized by implication 
at least, that there may be an implied agency by 
estoppel. 


In the case of T. J. Bass, Respt., vs. American Pro¬ 
ducts Export & Imp. Corporation, Appt. (117 S. E. 
594) South Carolina; held that an implied agency or 
agency by estoppel may be found on evidence that one 
buying cotton on a local market held himself out to 
the public as agent for a non resident dealer, although 
he in fact merelv bought on commission, and shortage 
and inferior grades were charged to him. 


The partners, should be denied the right to conceal 
their liability through the “rather shadowv” grounds 
of no service on the partners, because by implication 
of law arising out of the partners conduct of holding 
out the manager as being their representative and 
authorized to act for them. Italian Swiss Colony vs. 
Pease, 194 Ill. 98, (1904). 


The representative of the partnership accepted com¬ 
missions earned by the manager from the plaintiff in 
this case, no service was rendered by the partners, in 
Washington, D. C. It was held in the case of Pollock 
vs. Carolina Building & Loan Association, 59 Am. St. 
Rep. 695, 25 S. E. 977, that a representative of a com¬ 
pany accepting payment of fees and fines was agent 
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I 


i 

i 


i 

i 

i 

to accept service. They cannot except the benefits and 
avoid its burdens. The cases are too numerous to cite 
all, only three are mentioned: Union Gold Mine Co. vs. 
Rocky Mountain Nat. Bank, 96 U. S. 640; Bentley vs. 
Young, 210 Fed. 202; Edison Phonograph Works vs. 
Goodwin Mfg. Co., 191 Fed. 560. 


THE FOLLOWING CASES ARE AUTHORITIES 
FOR THE POSITION THAT SERVICE ON 
THE AGENT IS SUFFICIENT ! 


Watson vs. Coon, 115 Ill. App. 158, art. 247 Ill. 

414. | 

Kamp vs. Bartlett, 164 Ill. App. 338. | 

Royal Furniture Co. vs. Wichita Furniture! Co., 180 
N. C. 531, an agent of a domestic corporation who is 
allowed to exercise discretion is a “managing agent” 
upon whom service may be made. 

i 

i 

i 

In the case of Esteve Bros. & Co. vs. Harrell, 272 
Fed. 382, where almost identical facts 

exist, the court held that service on the agent was suf¬ 
ficient. The fact that Louisiana Law was applied does 
not change the situation at all, as equity is the! guiding 
principal. 

Tuckerman vs. Mearns, 48 W. L. R. 8. 

i 
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FIDUCIARY RELATIONSHIP EXISTS 


It is urged upon the Court that the relationship be¬ 
tween the stockbroker and customer is of a fiduciary 
nature, rather than a partnership arrangement. Courts 
have been more exacting of the party bearing the fidu¬ 
ciary relationship, and have not permitted mere tech¬ 
nicalities to defeat the ends of justice. The plaintiff 
in this case is seeking to obtain the stock which is 
rightfully his (property. The money for the purchase 
of the stock was given to the man in charge of the 
Washington office of the defendants, who was the man¬ 
ager for the partnership. 

The relationship existing between the broker and 
‘‘customer” is a fiduciary one. The stock purchased 
on margin is held by the broker as trustee for the 
4 ‘customer”. All the plaintiff is seeking in the in¬ 
stant case is the return of his stock, to which he is 
rightfully entitled. It is a rather “strange cry” to 
hear a person who has been entrusted with the prop¬ 
erty of another, when its return is demanded, to say, 
“you will have to sue the partners, and obtain service 
on them, and; they do not live within the jurisdiction 
of your court.” To permit a condition of this kind 
to exist, the Courts are permitting active fraud to be 
perpetrated on honest men. 

Richardson vs. Shaw, 209 U. S. .‘365. A stockbroker 
is not the owner of the shares of stock which he pur¬ 
chases and carries for his customers on margin, but 
is essentially, if not strictly as understood at common 
law, a pledgee. 
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Katz vs. Nast, 187 Fed. 529, acceptance of customers 
order and deposit of margin, stock to be held for the 
customer, so long as margin required is maintained, is 
a fiduciary relationship. 

In re A. 0. Brown & Co., 189 Fed. 440. Where a cus¬ 
tomer gives money to a broker to invest, the broker 
holds it in trust until he has received the securities in 

j 

which he is to invest it, no mere contract of purchase 
satisfies the condition on which he may be permitted 
to appropriate it, but only on actual delivery to him 
of the securities of an appropriation on the purchase 
of the securities within his control. 

i 

Coppage vs. Howard, 127 Md. 512, 96 All. 412. A 
broker occupies a quasi fiduciary relation to ibis em¬ 
ployer, and must act in good faith and disclose ma¬ 
terial matters. 

Relation between stockbrokers and their clients is 
fiduciarv. Batterson vs. Ravmon, 149 N. Y. S. 706. 

* %> 7 

| 

Cardoza vs. Middle, 116 Va. 342. 


MAY PROCEED TO JUDGMENT AGAINST 

i 

PARTY SERVED 


Mason vs. Connors, 129 Fed. 831. The fact that a 
summons described the defendants named therein as 
partners will not prevent the action from proceeding 
against one, who alone was served, when the; declar¬ 
ation does not show a joint cause of action. 
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ASSIGNMENT OF ERROR 


No. II 


THE COURT ERRED IN GRANTING THE MO¬ 
TION TO QUASH THE SUBPOENA AND RE¬ 
TURN ON THE ATTORNEYS BECAUSE THE 
DEFENDANTS ALTHOUGH MAINTAINING AND 
OPERATING AN OFFICE IN THE CITY OF 
WASHINGTON, DISTRICT OF COLUMBIA, AT¬ 
TEMPT TO OBTAIN ALL THE BENEFITS AND 
NONE OF THE LIABILITIES FOR THEIR 
WRONGFUL ACTS. 


% 

Where suit is brought against a person outside of 
the jurisdiction, service being obtained on the attorney 
for the party out of the jurisdiction is sufficient. 
Crellin vs. Ely, 13 Fed. 420. 

Abraham vs. North German Fire Insurance Co., 37 
Fed. 731. 

Bartlett & Others vs. Turkey & Others, 19 Fed. 346. 

It is urged that the action of the lower court be 
reversed. 


Respectfully submitted, 

Alfred Y. Cerceo, 
Attorney for Appellant. 
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